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with reference to 

Copyright, Designs and Patents Act 1988
Convention for the Protection of Human Rights
Data Protection Act 1998

Environmental Information Regulations 2004

Re-use of Public Sector Information Regulations 2005 
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1.0
Objective
The objective of this document is to provide guidance to Building Control Departments in relation to compliance with the Freedom of Information Act 2000 (and associated legislation), thus encouraging uniform and consistent best practice across Northern Ireland.

2.0
Background
The Freedom of Information Act 2000 (FoIA) was implemented on 1 January 2005,   it forms a key part of the Government’s commitment towards open government, transparency and accountability.  It should be recognised that the practices adopted to deal with FoIA will develop over time as cases are adjudicated upon by the Information Commissioners Office and the Court system.
The main purpose of the Act is to implement the principles of:

· Access to information held by Public Authorities
· Providing certain exemptions from the duty to disclose information
· Establishing the arrangements for enforcement and appeal
Public authorities have two main responsibilities under the Act:
· They must produce a 'publication scheme', which is, in essence, a guide to the information they hold that is available to the public
· They must deal with individual requests for information
Public authorities also have a duty to provide advice and assistance to anyone making a request.
3.0
Methodology
Following requests for advice and guidance relating to Freedom of Information from District Building Control Departments, the Group Chief Officers identified the need for a consistent approach across Northern Ireland.  

Recognising the uniqueness of the information held by Building Control Departments, a working party was established to develop best practice guidance when dealing with FoIA requests.  The working party consisted of Bronagh Doonan, Joseph Birt and John Dumigan.  

To gather the necessary information a detailed analysis of FoIA legislation, other associated legislation and existing guidance from LDSA, ODPM, and Department of Constitutional Affairs were considered. The working party were fortunate to have a number of consultations with the ‘Office of the Information Commissioner’, and the ‘Office of Public Sector Information’; we gratefully acknowledge their advice.
The guidance was circulated widely and feedback incorporated into this document.  Legal opinion has been obtained from both Derry City Councils Solicitor and Belfast City Councils Legal Services.  It has been screened to ensure equality of Section 75 groupings and has been endorsed by the Northern Ireland Building Control Group Committee.
The working group would welcome any further comments or suggestions as this document will be reviewed periodically, in response to changes and developments in the field.  
4.0
The Publication Scheme
Councils are required to adopt and a maintain publication scheme, which must be approved by the Information Commissioner. Such schemes must set out:

· The classes of information the Council publishes 

· The manner in which the information is published 

· Details of any associated charges

The ICO is working with public authorities to review and develop new model publication schemes under the umbrella of the Development and Maintenance Initiative (DMI).
Examples of Building Control information which may form part of the publication scheme are as follows: - business plans; procedures; performance data; approvals, drawings; property certificates and other information which may be in the public interest.  Publication schemes must be reviewed periodically. It is in Building Control Department’s interest to consider providing as much information within the scheme as possible as it renders this information exempt from individual requests.  Information available on the publication scheme can be charged. Consideration should be given to providing information in other formats, such as foreign languages, where appropriate.  See also EIR - 7.4 &  PSI - 7.5.

See Appendix 5 for Suggestions to be included in a Building Control Publication Scheme.

5.0
Requests for Information
Any individual or body is entitled to make a request for information.  They do not have to be the subject of that information, or be affected by its holding or use.  The Act gives applicants two related rights:

· To be told whether the information is held by the institution 

· To receive the information, where possible in the manner requested, e.g. as a copy or summary, or in paper or electronic format. An individual may also request to inspect records in person. 

Requests for information made under the FoIA must be made in writing, which includes electronic communications such as fax and email. The request must contain the name and correspondence address of the applicant and details of the information sought, however it does not need to make reference to the FoIA. 
A Council may ask for further details as necessary in order to identify and locate the requested information. In responding to a request for information, Council’s will be obliged to provide information recorded both before and after the Act was passed.

Requests for information must be dealt with promptly. The Act sets a max. response time of 20 working days from the date the Council receives the request. There is no obligation to comply with 'vexatious' requests, or repeated (identical or substantially similar) requests, if the Council’s has recently responded to an identical or substantially similar request from the same person, but there is a duty to provide advice and assistance to anyone making a request.
Note:
FoIA is basically about the right to access information and does not give an automatic right to reuse the information.  
See appendix 1, procedure for handling a request.
6.0
Fees & recovery of costs
Councils cannot charge a fee for processing a FoIA request.  They may, however, recover costs in certain circumstances.

Where the costs of providing information under FoIA do not exceed £450; Councils are only entitled to recover costs for:

· Paper, photocopying, printing etc.

· Dispersal (postage & packaging etc.)
When estimating if the costs will exceed £450 only the four expenses below may be included.

· Determining whether it holds the information requested

· Locating the information or documents containing the information

· Retrieving such information or documents, and

· Extracting the information from the documents containing it (including editing or redacting information)

If the estimated cost of these four expenses exceeds £450, the Council may recover expenses in relation to all six items above.  All fees, including the costs of printing must be reasonable (cost recovery only), while staff-time costs should be charged at £25 per person per hour.  
Where the costs are estimated to exceed £450, the Council is not obliged to comply with the request, but should advise the applicant accordingly (it is, however, considered good practice to accommodate the applicant by providing as much of the information as possible within the £450 limit).  
Where a Council is willing to comply with a request when the estimated cost exceeds £450, they may give the applicant the opportunity to pay the costs, by issuing a notice (no later than 20 working days from the date of request) stating the fee to be charged. When paid, the 20 day period recommences. If the fee is not paid within 3 months of the notice the Council is not obliged to provide the information.  

Councils are not entitled to charge a fee in response to a Freedom of Information (FoI) request for costs incurred:

· In giving advice on FoIA
· In verifying if a request is valid

· When considering if exemptions should apply

· Considering vexatious or repeated requests

· When calculating any fee or obtaining authorisation to send out the information.

7.0
Associated legislation 
The FoIA is intended to promote a culture of openness and accountability amongst public bodies. The Council should, therefore, endeavour to provide all information requested, subject to associated legislation and certain exemptions.  A Council is only obliged to release information which already exists; there is no requirement to create information to satisfy a request.  Information released should be provided, as far as is reasonably possible, in the format requested, for example drawings may need to be reproduced in large format using external copying facilities.  
7.1
Copyright, Designs and Patents Act 1988 (c.48)

Article 50 - Acts done under statutory authority


50 (1) Where the doing of a particular act is specifically authorised by an Act of Parliament, whenever passed, then, unless the Act provides otherwise, the doing of that act does not infringe copyright.


(2) Subsection (1) applies in relation to an enactment contained in Northern Ireland legislation as it applies in relation to an Act of Parliament.

Disclosure of information under FoIA does not breach copyright.

Article 50 permits Councils, in response to a FoIA request to provide access to, or copies of such material e.g. Architectural plans, structural details, reports etc.

The information given under FoIA may be subject to copyright and the person who receives it does not have any right to reuse the documents in a way which would infringe copyright, e.g. by making further copies, publishing, or making use of the data in any other way
When providing copies of information, to which copyright may apply, Councils are advised to endorse each document with a statement similar to the following:  “This document has been released under FoIA for inspection purposes only and no other use should be made of the information without the consent of the copyright owner”. 
7.2 
Convention for the Protection of Human Rights and Fundamental Freedoms Rome, 4.XI.1950

Article 8:

1
Everyone has the right to respect for his private and family life, his home and his correspondence.

2
There shall be no interference by a Council with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime,     for the protection of health or morals, or the protection of the rights and freedoms of others.

While each individual case must be considered on its own merits, it is unlikely Article 8 would give sufficient grounds to withhold information.  There is a balance between the rights of the individual and the public interest; this field is developed by case law on a case by case basis.
7.3
Data Protection Act 1998 Chapter 29

Article 55:
(1)
A person must not knowingly or recklessly, without the consent of the data controller- (a) obtain or disclose personal data or the information contained in personal data, or (b) procure the disclosure to another person of the information contained in personal data.
Personal Data – relates to a living individual who could be identified from data and includes any opinion about the individual
Data – means information being processed or recorded using equipment designed for the purpose including filing systems  [See s1 (1) (a)-(d) Data protection act 1998]
DPA requires a Council to protect any personal data held by them.  Information about someone’s family or home life, or personal finances, deserves protection.  It is only in special circumstances that the public interest would out-weigh the strict responsibility to protect the data.  By contrast, information relating to someone’s official or work capacity may be provided, unless there is some health and safety risk to the individual concerned. 

If the individual who makes the request is the subject of the personal data, then the Data Protection Act (DPA) applies; all such requests should be processed under the DPA and not the FoIA.
Where personal data is requested by a third party, then section 40 of FoIA applies.  It may be exempt from the FoIA in the following circumstances:

· if disclosing it would breach any of the Data Protection principles;

· if disclosure would contravene a notice received under section 10 of the DPA (right to prevent processing, damage or distress)

· if one of the DPA subject access exemptions applies. 
(see DPA factsheet from the Information Commissioners Office - Appendix 2)
7.4      Environmental Information Regulations 2004 SI 2004 No.3391 

Section 5

 (1)  … a Council that holds environmental information shall make it available upon request.  
(2) Information shall be made available under paragraph (1) as soon as possible and no later than 20 working days after the date of the request.
Even when a request is made under FoIA, if it relates to environmental matters it should be considered under the Environmental Information Regulations (EIR).   Environmental information is any information held by the authority which relates to the environment; including built structures insomuch as they are or may be affected by or affects the elements (e.g. air / atmosphere, water, soil and land etc,)  Much of the information Building Control holds, may be environmental information.

Unlike FoIA requests, requests for environment information do not need to be made in writing and there are no absolute exemptions under EIR, they are all subject to the public interest test and reasonable costs can be recovered by the Council.  
The EIR regulations impose a further obligation on Councils; to take reasonable steps to organise and proactively disseminate (with the focus being on dissemination via electronic means) environmental information it may hold.  

7.5
Re-use of Public Sector Information Regulations 2005
4. Reuse of Documents – Subject to paragraph (2), re-use means the use by a person of a document held by a public sector body for a purpose other than the initial purpose within that public sector body’s public task for which the document was produced.

The objective of the PSI regulations is to promote the re-use of information held by public sector organisations.  Councils are obliged under these regulations to publish a list of documents available for re-use and details of any charges/ terms/ conditions for re-use; this may include Building Control performance data, guidance notes etc.
Unlike the FoIA, EIR, and DPA, the PSI regulations do not grant any additional access rights to information.  They do, however, take this to the next stage by permitting (in certain circumstances) information provided, to be re-used; including the dissemination of the information to others, often through publication.  
It should be noted, a Council cannot give permission to re-use information where the ‘intellectual property rights’ (copyright), belongs to another.  Such a refusal notification should state the reason for refusal and identify (where known), the name of the person who owns the relevant intellectual property rights, or from whom the Council obtained the document.
Where permission to re-use Council information is granted under the PSI regulations, it should be done fairly and transparently.  It is permissible to charge a fee to recover costs incurred and to give a reasonable return on any investment – see regulations.  The regulations specifically exclude the granting of exclusive rights, other than in exceptional circumstances.   
As an alternative to reactively granting ‘licences’ (permission) in response to individual requests, a Council may chose to grant permission to re-use documents in the form of a notice that may appear on publications.  
An example of the wording of such a notice would be: “This document may be re-used free of charge, provided copyright is acknowledged and the information is not used in a misleading context”.
8.0      Exemptions
The right to information under FoIA is not absolute and is subject to a number of exemptions which exist to protect the Council, the public and individuals from disclosures of information which should not be in the public domain.  The twenty three exemptions under the FoIA are either absolute or qualified (where the public interest test applies). 
Absolute exemptions: the need to balance the public interest in disclosure against the public interest in maintaining the exemption.
Other exemptions: balanced against the public interest in disclosure.

When deciding if a qualified exemption applies, the Council should consider if the public interest in withholding the information requested outweighs, the public interest in releasing it.  Only then would the Council be justified in refusing the request.  The Council must inform the applicant in writing of their reasons, (unless providing the reasoning would effectively mean releasing the exempt information).  
Examples of Exemptions relevant to Building Control departments:

8.1
Information accessible to applicant by other means (s21)


Information which is reasonably accessible to the applicant by another means, regardless of whether payment is required. For example information which is accessible under the Council’s publication scheme. [Absolute exemption]
8.2
Information intended for future publication (s22)

Information is exempt information if it is intended for future publication, for example annual reports. [Qualified exemption]
8.3
Investigations & proceedings conducted by a Council (s30)

Where it is critical, for the successful investigation of crime or enforcement of criminal proceedings, information may reasonably be withheld.  While each case must be considered on its own merits, it is unlikely this exemption will relate to Building Control proceedings as most Building Control actions will be carried out in the spirit of the Enforcement Concordat of openness and helpfulness. This exemption should only be used where disclosure would prejudice the outcome of ongoing or future legal proceedings. [Qualified exemption]
8.4
Law enforcement (s31)

This exemption is relevant in cases in which Councils hold information relevant to the law enforcement purposes of other bodies and where the release of such information would prejudice their investigations or proceedings.  [Qualified exemption]
8.5      Health & Safety (s38)
Information held by a Council is exempt information if its disclosure would be likely to endanger the physical or mental health, or safety of any individual.  Potential for the endangerment of health and safety must outweigh the public interest before a Council can justify withholding the information.  For example information which would allow individuals to be identified, located and consequently targeted for their beliefs or practices, including in relation to their work.  [Qualified exemption]
8.6
Environmental Information (s39)





Information which relates to the Environment should be processed under the Environmental Information Regulations. [Qualified exemption] See section 7.4

8.7
Personal Information (s40)


If the information is the ‘personal data’ about the applicant, it is exempt from the FoIA and is dealt with exclusively under the DPA. [Absolute exemption] 
If the information is the ‘personal data’ about a third party, it is subject to the DPA principals. [Qualified exemption] See Section 7.3

8.8
Information provided in confidence (s41)




Information is exempt information if it was received from another person or body and its disclosure would constitute a breach of confidence, which is actionable by that body, or any other person.  Information cannot be considered to be exempt simply because it has “in confidence” or “subject to contract” written on it. [Absolute exemption]
8.9
Commercial interests (s43)


            Information is exempt information if it constitutes a trade secret, would prejudice the commercial interests of any person or the Council. This relates to market sensitive information and is unlikely to be relevant to information held by Building Control departments. [Qualified exemption]
8.10
Applying exemptions
Before relying upon a specific exemption a Council must therefore ask 
itself a series of questions:

· Is FoIA the appropriate legislation? 

· Is the information covered by an exemption? 

· Does the exemption apply to all or part of the information requested? 

· Where an exemption applies does the public interest outweigh the exemption, and therefore can be disclosed, irrespective of the exemption? 

Where a request for information may impact on an individuals rights under Article 8 of the Convention for the Protection of Human Rights and Fundamental Freedoms and/or have possible implications for their health and safety under FoIA (s38), the Council should consider consulting the individual(s).  They should be advised of the nature of the request, the Councils intention to disclose and be given the opportunity to forward any justifiable reason(s) why the information should be withheld, see Appendix 3.  It should be noted, that even where the individual objects to the release of information, unless it fulfils the criteria for an exemption, the information should be released.
Only the information to which an exemption applies can be withheld. For example, if a requested document contains some exempt information, only those specific pieces of exempt information can be withheld and the rest of the document has to be released.
9.0
Refusal to provide information
          
If a Council, in refusing a request, is relying on the fact that the cost of the request would exceed the appropriate limit or the request is vexatious or repeated, then it must give the applicant notice of that fact within the time limit.  If the request is vexatious or repeats an earlier request, the Council is not obliged to give the applicant notice of the reason for refusal.
Where a Council decides an exemption applies, or where the duty to confirm or deny does not arise and withholds information, it must issue a refusal notice within 20 working days, which advises the applicant: 

· that the information is not being provided

· the exemption(s) being applied

· why the exemption applies
· of the internal review mechanism (or complaints procedure) and their right to appeal to the Information Commissioner   

If a Council has not reached a decision within the time limit, it must indicate if it is because of the public interest test and give an estimate of the date by which it expects a decision to be made.

Where an exemption applies, but a Council is nevertheless required to release the information by the Information Commissioner, because it is in the public interest to do so, it must disclose the information requested within a specified time.

An applicant can apply to the Information Commissioner for a decision on whether the information made available to the applicant has been dealt with in accordance with the these regulations.  See www.ioc.gov.uk.
NOTE:

It is an offence if records are altered with intent to prevent disclosure (alters, defaces, blocks, erases, destroys, or conceals a record) and would be liable to a fine.

Defamation:
Information supplied to Building Control by a third party and if publication to the applicant would result in a defamatory matter, then the information is privileged unless publication is shown to have been made without malice.

10.0 Advice to applicants
Councils have a duty to provide advice and assistance to anyone wishing to, or making a request.  Building Control staff should endeavour to provide assistance at all stages in the process.
As information submitted to Councils is subject to the FoIA, DPA and EIR, Councils should advise Building Regulations applicants and their agents of the potential for disclosure.  This statement has been added to the Building Regulations application form, to inform applicants: 
“Information provided as part of this application, may be disclosed in response to a request under the Freedom of Information Act 2000 or the Environmental Information Regulations 2004.  Data Protection Act 1998: The Council collects data for the purposes of administration the Building Regulations.  This data may also be passed to other related Government Agencies”.
You may obtain copies of this guide in large print, if required,
from the BCNI Standards Panel.
© BCNI 2007. This document, or part thereof, may be re-used free of charge, provided copyright is acknowledged and the information is not used in a misleading context. 


Appendix 2
Data Protection Act
Factsheet

From the: Information Commissioner’s Office
What is the Data Protection Act (DPA)?

The Data Protection Act 1998 seeks to strike a balance between the rights of individuals and the sometimes competing interests of those with legitimate reasons for using personal information.  The DPA gives individuals certain rights regarding information held about them. It places obligations on those who process information (data controllers) while giving rights to those who are the subject of that data (data subjects). Personal information covers both facts and opinions about the individual.

Anyone processing personal information must notify the Information Commissioner’s Office (ICO) that they are doing so, unless their processing is exempt. Notification costs £35 /year.

The eight principles of good practice

Anyone processing personal information must comply with eight enforceable principles of good information handling practice.          These say that data must be:


1. 
fairly and lawfully processed


2. 
processed for limited purposes


3. 
adequate, relevant and not excessive


4. 
accurate and up to date


5. 
not kept longer than necessary


6. 
processed in accordance with the individual’s rights


7. 
secure


8. 
not transferred to countries outside European Economic area unless 


country has adequate protection for the individual

The six conditions

At least one of the following conditions must be met for personal information to be considered fairly processed:


1. 
the individual has consented to the processing


2. 
processing is necessary for the performance of a contract with the 


individual


3. 
processing is required under a legal obligation (other than one imposed by 

the contract)


4. 
processing is necessary to protect the vital interests of the individual


5. 
processing is necessary to carry out public functions, e.g. administration 


of justice


6. 
processing is necessary in order to pursue the legitimate interests of the 


data controller or third parties (unless it could unjustifiably prejudice the 


interests of the individual)

Sensitive data

Specific provision is made under the Act for processing sensitive personal information. This includes racial or ethnic origin, political opinions, religious or other beliefs, trade union membership, physical or mental health condition, sex life, criminal proceedings or convictions.

For personal information to be considered fairly processed, at least one of

several extra conditions must be met. These include:


•
Having the explicit consent of the individual


•
Being required by law to process the information for employment 



purposes


•
Needing to process the information in order to protect the vital 



interests of the individual or another person


•
Dealing with the administration of justice or legal proceedings 
Rights under the Act

There are seven rights under the Data Protection Act.

1. 
The right to subject access


This allows people to find out what information is held about them on computer and within some manual records.

2. 
The right to prevent processing


Anyone can ask a data controller not to process information relating to him or her that causes substantial unwarranted damage or distress to them or anyone else.

3. 
The right to prevent processing for direct marketing


Anyone can ask a data controller not to process information relating to him or her for direct marketing purposes.

4. 
Rights in relation to automated decision-taking


Individuals have a right to object to decisions made only by automatic means e.g. there is no human involvement.

5. 
The right to compensation


An individual can claim compensation from a data controller for damage and distress caused by any breach of the act. Compensation for distress alone can only be claimed in limited circumstances.

6. 
The right to rectification, blocking, erasure and destruction


Individuals can apply to the court to order a data controller to rectify, block or destroy personal details if they are inaccurate or contain expressions of opinion based on inaccurate information.

7. 
The right to ask the Commissioner to assess whether the Act has been contravened


If someone believes their personal information has not been processed in accordance with the DPA, they can ask the Commissioner to make an assessment. If the Act is found to have been breached and the matter cannot be settled informally, then an enforcement notice may be served on the data controller in question.

Criminal Offences
A number of criminal offences are created by the Act and include:

Notification offences

This is where processing is being undertaken by a data controller who has not notified the Commissioner either of the processing being undertaken or of any changes that have been made to that processing.

Procuring and selling offences

It is an offence to knowingly or recklessly obtain, disclose or procure the disclosure of personal information without the consent of the data controller. There are some exceptions to this – for example, where such obtaining or disclosure was necessary for crime prevention/detection. If a person has obtained personal information illegally it is an offence to offer or to sell personal information.

Electronic Communications

The Privacy and Electronic Communications (EC Directive) Regulations 2003 cover, amongst other things, unsolicited electronic marketing communications.

Unsolicited marketing calls should not be made to individual subscribers who have opted out either directly or by registering with the central stop-list, the Telephone Preference Service (TPS), or to corporate subscribers (e.g. companies) who have objected either directly or by registering on the Corporate TPS.

Unsolicited marketing faxes should not be sent to individuals without their prior consent or to any subscriber who has objected, either directly or by registering on the Fax Preference Service (FPS).

Unsolicited marketing emails or SMS should not be sent to any individual subscriber who has not consented unless the email address or phone number was collected in the context of a commercial relationship. Wholly automated marketing calls, i.e. where a recorded message is played and the recipient does not speak to a human being, can only be made where the subscriber concerned (whether individual or corporate) has consented. 

Additional Information

Additional guidance on the Data Protection Act is available on our website at www.informationcommissioner.gov.uk To contact our helpline please telephone 01625 545 745.   To contact our press office please telephone 020 7282 2960.

The role of the Information Commissioner’s Office

The ICO has specific responsibilities for the promotion and enforcement of the DPA.

Under the Data Protection Act, the Information Commissioner may:

•
serve information notices requiring data controllers to supply him with the 
information he needs to assess compliance.

•
where there has been a breach, serve an enforcement notice (which requires 
data controllers to take specified steps or to stop taking steps in order to comply 
with the law).  Appeals to these notices may be made to the Information Tribunal.

Appendix 3
Specimen letter

Dear occupier
Re: 
Request for access to information or copies of information.

We hereby advise, the Council has received a request for access to, or copies of information as below:

Nature of the information sought 

(but not the identity of the person making the request)

The Council is processing the request in line with the principles of the Freedom of Information Act, Data Protection Act, Environmental Information Regulations and allied legislation.

We, therefore, invite you to confirm if you believe there is any justifiable reason why the Council should not release this information.  We will consider all or any comments you wish to make, but would advise we can only refuse a request where an appropriate exemption
 applies, (subject to the public interest test).

To enable us to process the request within the specified period, should you wish to respond, you must do so before date.

If you require any further help or assistance in this matter, the Officer dealing with this request is name.

Yours etc.

Appendix 4
Questions and Answers
1.  PUBLICATION OF APPROVALS

Where lists of approvals/completions are brought through Council, published on Council websites or issued in any other way, do names & addresses need to be removed?
Where names & addresses are held together, they constitute personal data under the Data Protection Act (DPA) and must be protected as such; use of this data should be limited to that which is necessary for the processing of a public function i.e. administration of Building Regulations.  If a Council intends to publish lists which include manes and addresses, they should first inform the data subjects. The Building Regulation application form has been amended to include notification advising applications how information will be processed.
2.  COPYRIGHTED DOCUMENTS & SECURITY

(a)
Where drawings and/or structural calculations (which may be copyrighted documents) are submitted as part of a Building Regulations application, (if they are to be shown/reproduced by Building Control they may be used by neighbours planning similar schemes) can they be shown to a third party, or copied in response to a FOI request ?

Section 50 of the Copyright, Design and Patents Act affirms a Councils authority to comply with other legislation, e.g. FoIA, and in doing confirms this does not infringe copyright.  This authorises Councils to give access to view documents, or to provide copies of documents in response to a lawful request.  

It should be noted, giving access too, or providing copies of information does not confer any right upon the recipient to use the information without the permission of the Copyright owner.  

For this reason Councils should ask persons viewing documents to sign a declaration of understanding saying, “Access has been permitted by X Council to view drawings, details, etc on file X in response to a FoIA or EIR request.  This does not authorise me to make any use whatsoever of this information without the express permission of the Copyright owner.  I understand and accept my responsibilities in this regard.  Signed & dated.”
Alternatively where copies are provided they should be endorsed with a statement saying, “This Document has been released by X Council in response to a FoIA or EIR request.  It is provided for inspection purposes only and no other use should be made of the information without the express consent of the copyright owner.”

(b)
There are security implications if we are to show plans of dwellings and commercial properties (Eg. Banks, schools etc.)?
It is appropriate in each case to consider the exemptions, which include Health & Safety.  There may be circumstances when disclosure may present a risk to the Health & Safety of a person and if that is the case the public interest test should be applied.  In determining the risk, it may be appropriate to write to occupier / applicant and seek their opinion, see appendix 2.  It is only where the public interest in withholding the information, exceeds the public interest in disclosure would you be justified in refusing such a request.
3.  SITE INVESTIGATION REPORTS

Is information about site conditions, such as soil investigation reports, foundation inspection reports and the like discoverable in response to a FOI request:

(a) 
where they relate to a specific site?
The information referred to is likely to be regarded as environmental information and should therefore be dealt with and disclosed under Environmental Information Regulations (EIR) 2004.  

(b) 
and/or where they have been carried out by a third party?
With regard to the intellectual rights of the authors of the reports produced by a third party, the requirements of copyright are not breached by releasing the information, it is only those to whom the information is released, who may breach copyright legislation, should they use it without consent.

4.  THIRD PARTY LEGAL ACTIONS

Can a Solicitor, etc., make a request for information from Council files to support a Court action to which the Council is not party (perhaps a contractual or neighbour dispute):

(a) 
where the information has been submitted to Council by others, eg. Plans, specifications or structural details; or, where the Council has generated the data in the course of normal administration of the Building Regulations, eg. Site inspection records or dates of inspections relating to the commencement of work etc.?
Yes.  Any person may make a request for information and it is irrelevant to the Council why they wish to have access to the information.  Indeed there is no obligation on the applicant to say why they want the information.  They are entitled to access to all information held, regardless of whether it has been produced by the Council or a third party. 

(b)
Is it reasonable to remove the names of Council staff/inspectors from such details?
Where records include details of the inspecting officers, who were acting in a professional capacity (as an officer of the Council) this is not ‘personal data’ and as such should not necessarily be removed, (unless another exemption applies, e.g.  genuine Health and Safety concerns)
5.  ALTERNATIVE TO PROPERTY CERTIFICATE ROUTE

Is it still legitimate for a Council to refuse to provide information about a property in response to a FOI request on the basis that such information is provided as a service through the formal Property Certificate enquiry process?
Property Certificates and their associated scale of charges should be available as part of the publication scheme and therefore are exempt from requests for information under Freedom of Information.  Much of the information requested under the agreed Property Certificates would be environmental information; Councils are therefore entitled to charge a ‘reasonable fee’ for this information under EIR.
6.  CHARGING FOR ‘OTHER SERVICES’

It is normal practice for Councils to charge for ‘other services’, including copies of replacement approval documents; is it still legitimate for Councils to charge for these types of copies as is current practice?
The philosophy of FoIA is that copies of information should be free (other than the recovery of certain costs – see section 6.0). 

Councils may however charge for information which is available under its ‘Publication scheme’.  Thus, where it is current custom and practice to charge for replacement copies of certain documents, this should be included in the Publication scheme; it would then be acceptable to charge for such a service.

7,  WORK TO NEIGHBOURING PROPERTIES

Where work is being undertaken to a property, can anyone view the proposals?

In most circumstances the proposals will have already been submitted to the planning service where they have been available for public viewing, therefore the tendency would be to allow disclosure.  It is important that requests must be viewed on their own merits and each exemption is considered in turn, to establish if the public interest outweighs the Building Regulation applicant’s health & safety and right to privacy.  There may be unusual circumstances where the property owner’s profession would give sufficient grounds for exemption under Health & Safety
8,  CONVENTION ON HUMAN RIGHTS

How does the Convention on Human rights impact on the disclosure of data relating to a persons property or dwelling?
The convention for the protection of human rights (Article 8) is still very much a developing field of law.  Individuals rights enshrined under this article are specific to ‘respect for his private life, family life, his home and his correspondence’.  

Whilst each case must be considered on its own merits, it is unlikely disclosure of plans or Building Control information would in-its-self adversely prejudice an individual’s private life, quality of family life, enjoyment of his home or his ability to communicate.  (Note:  It is possible, the recipient of such information could use the information to interfere with these fundamental freedoms; it is not for the Council to protect against the actions of others).

9,  INFORMATION GIVEN IN CONFIDENCE

Where information is obtained from a third party, should it be considered as being exempt from FoI in terms of the information was provided in confidence, in the following circumstances:

(a) Where the author has written ‘in confidence’ across the document?
A document is not considered exempt from FoI merely because confidential or in confidence has been written across it.  To be deemed as exempt with regards to FoI, the information must be confidential in nature not merely information that people do not want to share with others. An example where disclosure of information would constitute what is referred to as an actionable breach of confidence would be the doctor/patient relationship. It is unlikely that information which is submitted to Building Control would be accepted as Confidential.

(b) Where a complainant gives details of illegal works and specifically requests that their identity is not disclosed?
Where the complaint includes the name and/or address of the complainant, (or any other means of identifying them) together with information about them (E.g. their opinion “they believe illegal work is being carried out to a neighbouring property”) this constitutes ‘personal data’.  This data must be protected and processed in line with the DPA principals – see 8.7 & 7.3.  It is unlikely this information would be disclosed. Ref: Information Commissioner Decision Notice of 1 August 2006. P.A.: The Standards Board for England. Ref.: FS50064699.
10,  COMMERCIAL INFORMATION – GENERAL INFORMATION

Where information is sought by an individual about a commercial competitors proposals in general terms, Eg Has “X” company made an application to build a factory in your area, and if so what is the floor area being proposed?  
Where there is a commercial advantage for “x company” to maintain a degree of secrecy (assuming their intentions are not widely known) it is possible, disclosure would not be granted on foot of the ‘Commercial interests’ exemption.  This exists to protect market sensitive information; it does however assume the information is not already in the public domain.  

Generally, however, floor plans of buildings could not be considered to be a trade secret (unless they show details of a special production arrangement).  In the majority of cases they would be disclosable.

11,
NEW HOME OWNER

An individual purchases a house on a development and has made it known that they are unhappy with the developer for various reasons, they make an FoI request for the following information:

· copies of all correspondence between Building Control & the developer relating to all sites on the development.

· details of any outstanding contraventions for each dwelling

· a list of all dwellings on the development which do not have completion certificates

· the inspection dates and related surveyor’s notes for each dwelling

In this circumstance it would be important to write back to the individual seeking clarification and focus on which particular piece of information they desire.  If an applicant requests such a volume of information, it is possible that the costs involved may exceed the £450 limit and therefore the Council will not be compelled to comply with the request, although best practice would be to provide as much information as possible be up to the value of £450, the  Council may offer to provide the additions information for the fee set out in 6.0
12,
PROSPECTIVE PURCHASER


Before committing to purchase a new property a prospective purchaser asks under FOI for all Council Building Control inspection notes for the property in question, so that he/she can make an informed decision whether or not to buy it.
Yes.  In line with the principles of openness and transparency at the heart of FoIA, any person is entitled to view, or have copies of any information relating to the Building Control function.

13,
RETENTION OF DRAWINGS


Is there a minimum period for which records need to be retained?
Under the FoIA there is no minimum time period required for the retention of records, however it should be noted that if the information is held it should be disclosed (subject to any exemptions).
14,
LEGAL PROCEEDINGS


Where legal proceedings are ongoing/ contemplated and a contravention notice has been/may be served, is this justifiable reason to withhold information?
Information may be withheld if the disclosure is likely to prejudice the prevention of crime, or investigation and enforcement of criminal proceedings (this is subject to the public interest test).

In reality, Building Regulation enforcement should be carried out in the spirit of the enforcement concordat of openness and helpfulness.  The plaintive is already entitled to disclosure of all material facts under normal criminal proceedings.  It is therefore likely, data should be released, including to the press, even where enforcement proceedings are underway or are being contemplated.
Appendix 5
Suggestions to be included in a Publication Scheme
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SUGGESTIONS FOR A PUBLICATION SCHEME

FREEDOM OF INFORMATION

[Publication scheme]

•

Business plan

•

Contact details

•

Performance indicators

•

Financial indicators

•

Procurement process

•

Contracts/tenders 

•

Services provided

•

Property 

certificate process

•

Access to drawings

•

•

•

•

•

•

Review & update

ENVIRONMENTAL INFORMATION

[Environmental information]

•

S.A.P. energy ratings

•

CO2 emissions

•

Dangerous buildings database

•

Septic tank locations

•

Contaminated ground reports

•

Profile of construction work

•

•

•

•

•

•

•

•

•

Review & update

PUBLIC SECTOR INFORMATION

[Asset list]

•

FoIA Guidance document

•

Technical guidance notes

•

e Governance schemes

•

Training courses

•

•

•

•

•

•

•

•

•

•

•

Review & update


Note: 
For each item on the Publication scheme, environmental information and asset list, the 


corresponding charges, conditions, details of copyright etc. should be provided.
RECORD OF REVISIONS

	DATE
	DESCRIPTION

	06 June 2007
	Document equality impact assessed - DDC.LMC.06.06.07


	11 June 2007
	Document issued  Version A1.0



	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	








�





Appendix 1











�  For details of valid exemptions visit:	www.ico.gov.uk
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