The Street Trading Act (N.I.) 2001

Guidance Notes:

This legislation came into force on 1st October 2001 making provision for the regulation by District Councils of Street Trading in their district.

The legislation states that no person shall engage in street trading within the district unless authorised to do so by a Street Trading Licence or a temporary licence granted by the Council.

‘Street Trading’ means selling any article or thing or supplying a service in a street.

-
A stationary trader will be restricted to trading in the designated street or pitch specified on the licence.

-
A mobile trader will be allowed to operate throughout the area or areas specified on the licence and this may include streets which are not designated.

· A separate Street Trading Licence is required for each location unless authorised to trade as a mobile trader.

· A temporary licence cannot be granted for a period exceeding 7 days and no more than 5 temporary licences to any one applicant in a year (any period of 12 months).

-
Once surrendered a licence will automatically become void.

-
A right of appeal is provided against any conditions on a licence.

-
The grant of a Street Trading Licence is restricted to the administrative area of the issuing Council.

Exemptions to Street Trading Legislation:

1. Traders who sell items or provide services on a door-to-door basis.

2. Roundsmen such as milkmen, breadservers, coalmen etc.

3. Authorised trading in a market where the right to hold the market has been created by grant, presumed grant or by statute.

4. Sales and collections for Charitable purposes.

5. Trading under the authority of a Pedlar’s Certificate but only if the Trading is carried out on a door-to-door basis.

6. Trading carried out in premises used as a petrol filling station by the proprietors, in the normal course of business.

7. Trading carried out at premises, or adjoining premises, used as a shop, by the proprietors in the normal course of business.

8. Newsvendors who sell publications/magazines issued at regular intervals.
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Information to be included on an official Application Form:   (Appendix 1) 

(i) Full name and address and date of birth,

(ii) whether applicant wants to trade as a stationary or mobile trader

· if a stationary trader specific streets and location of the street trading pitch is to be detailed

· if a mobile trader the applicant must state the area or areas in which trading is to take place

(iii) days and hours during which the applicant wants to trade,

(iv) the type of goods or services the applicant proposes to sell or supply,

(v) type of stall, vehicle, equipment to be used for trading,

(vi) the location at with the goods and any stall are going to be stored.

Applications for the variation of the conditions of a licence

(i) the trader must indicate to the Council the changes being sought to the conditions of the licence.

Appeals Section 4 (12)

There is no right of appeal against a decision of a Council to designate a street as suitable for Street Trading.  The Council’s proposal in relation to a designating resolution is widely publicised, inviting representations which a Council is under an obligation to consider.  In addition, an appeal against any decision is only practicable where the reasons for that decision fall within specified grounds set out in the legislation.  The grounds on which a Council may base its intention to designate a street are so many and varied that it is not possible to set them out in the Act.  The normal appeals procedure was therefore, considered to be inappropriate but a Council’s decision in this regard may, however, be challenged by way of a judicial review.  Such action may be appropriate where it is considered that a Council has acted with irrationality, impropriety, or unreasonableness in arriving at its decision on the streets which should be designated.

Mandatory Grounds where a Licence will not be granted (Section 8)

The following circumstances allow for no right of appeal against a refusal:

1. The applicant must be an individual.

2. The applicant must be at least at the upper limit of compulsory school age (this also applies to someone employed as an assistant to a street trader).

3. Where other legislation specifically prohibits such trading.
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4. Where the application is to trade as a stationary trader in a street which has not been designated for trading.

5. Where the goods or services the trader is proposing to sell or supply have been prohibited in that street by a designating resolution passed by Council.

Discretionary grounds for refusing an application (Section 9)

Council may decide to refuse an application for the grant, renewal or variation of a Street Trading Licence where:-

1. The location where a stationary trader wishes to trade is unsuitable.

2. The space in a designated street is not sufficient to permit trading by a stationary trader without causing undue interference or inconvenience to persons or vehicles.

3. The area/areas where a mobile trader wishes to trade are regarded as unsuitable for trading without causing undue interference or inconvenience to persons or vehicles.

4. There are already enough persons trading in the articles, things or services in which the applicant wants to trade (Street Traders as well as Shop Traders).

5. The nature of the articles, things or services in which the applicant wishes to trade would adversely affect the general amenity of the area.

6. The applicant made a false declaration.

7. The applicant is considered an unsuitable person because of misconduct or some other reason (Trading Activities only).

8. The applicant failed to use a previous licence to a reasonable extent.

9. The applicant was previously the holder of a licence which was revoked or could have been revoked because fees/charges had not been paid.

10. The applicant has not supplied information required by Council to enable it to process the application.

11. The prospective trader has not made suitable arrangements for the storage of goods and receptacles. 

Revoking a Street Trading Licence (Stationary/Mobile) (Section 10)

Council can revoke a licence at any time and not just at the date of renewal of the licence.

Circumstance for revocation are:

1. Because of changes in traffic volume/new buildings/activities of the traders since the licence was granted or renewed:
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· the location at which the stationary trader is trading has become unsuitable,

· the space in the street has become inadequate to permit trading without causing undue interference or inconvenience to persons or vehicles,

· the area/areas in which a mobile trader is trading are regarded as unsuitable for trading without causing undue interference or inconvenience to persons or vehicles, 

· the licence holder is trading in a street which the Council subsequently decides by resolution should no longer be a designated street,

· the licence holder is failing to make use of the street trading licence to a reasonable extent and has offered no reasonable excuse for this,

· the licence holder made a statement which was known to be false in a relevant detail,

· because of misconduct or some other reason the licence holder is considered to be unsuitable to hold a licence,

· the licence holder has failed to pay fees or charges,

· has persistently failed to meet the requirements set out for the storage of goods/equipment,

· has persistently failed to comply with any of the conditions specified on the licence.  

Council may, instead of revoking a licence, vary the conditions of that licence by:

· reducing the number of days in a week or the number of hours in any day during which trading may take place,

· relocate the trader,

· restrict the range of goods or services.

A variation of a licence can be carried out at any time where (Section 11):-

· the request to vary the conditions of the licence has been made by the trader,

· the conditions of a licence are being varied as an alternative to the revocation of that licence.

Notice and Representations (Section 12)

Where Council proposes to carry out certain actions Section 12 requires it to give the Applicant or licence holder, advance notice of its intentions and invite representations.
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Advance notice must be given where Council proposes to:-

· refuse an application for a licence other than on mandatory grounds,

· grant a licence but because the person did not make use of a previous licence to a reasonable extent, the grant of the licence is to be subject to certain other conditions,

· revoke a licence because it considers that any of the grounds specified in Section 10 have been satisfied,

· vary the conditions on an existing licence,  

· refuse to vary the conditions specified in a licence on application by licence holder.

Notification must be in writing and must set out all the grounds on which the proposed decision is based.  It must also set out the right of the person affected to make representations on the proposed course of action, including the period during which representations should be made (this must be at least 21 days from the date of the notice).  Representations must be considered before reaching a final decision.  Council must write to the person affected giving the grounds on which its final decision is based, setting out the right of appeal against that decision.

Appeals (Section 13) 

There is a right of appeal against:- 

· any condition attached to the issue of a licence,

· the refusal of an application for Street Trading Licence other than where the refusal is based on the Mandatory grounds,

· the grant of a licence subject to certain other conditions because the person did not make use of a previous licence to a reasonable extent,

· the revocation of a licence,

· varying the conditions on an existing licence,

· refusing to vary the conditions specified on a licence.

Circumstance where there is no right of Appeal (Section 13)

· Council’s decision regarding the designation of streets in its district,

· the rescinding or varying of a designating resolution regarding a street or the goods or services,

· the refusal of a licence application because of one of the mandatory grounds, 

· the level of fees and charges.
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Appeals must be lodged within 21 days from the date on which notice of the final decision of the Council is given.  An appeal to a Magistrates’ Court to be made by a notice under Part VII of the Magistrates’ Court (NI) Order 1981.  The appeal must be made to the Clerk of Petty Sessions for the district and copied to the Council.

A Magistrates’ Court may come to any decision it considers appropriate and Council must bring that decision into effect.  The Magistrates’ Court Order allows an appeal to a County Court by any person affected by the decision of a Magistrates’ Court and either the Council or the appellant may make use of this right.

Where the application for the renewal of a licence is refused or where an existing licence is to be revoked under Section 10 the existing licence must remain valid: 

· until the end of a period of 21 days, wherein an appeal can be made, 

· where an appeal is lodged within 21 days until a decision is given or the appeal is abandoned, 

· where an appeal to renew a licence is successful, until the Council renews the licence.

Temporary Licences (Section 14)

For special events such as festivals, fairs etc.

There is no requirement on Council to invite representations from the applicant regarding the refusal of an application.  Council can amend or replace the criteria which it has formulated for deciding applications for temporary licences.  The amendment or replacement may be done at any time and there is no requirement to consult in advance with these who may be affected.

A temporary licence may authorise trading in streets which have not been designated and cannot be granted for a period exceeding 7 days.  Residents and business people in such areas will not be provided with an opportunity to make representations to Council about Street Trading being permitted in that area.

Council may revoke a Temporary Licence where the licence holder has failed to comply with any of the conditions on the licence.

Appeals are the same as for Stationary and Mobile Licences.

Identification of Street Traders (Section 16)

Licence holders are required to carry the licence or temporary licence at all times when engaged in street trading.  The person trading is under a Statutory obligation to provide a correct name and address and failure to do so is an offence under Section 21.
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Unlicensed Street Trading (Section 17)

1.0. It is an offence for a person to:

· engage in Street Trading without a licence or a temporary licence,

· contravene the conditions of a licence, 

· engage in street trading on a day or in a place not specified on a temporary licence.

1.1. The specific offence of a licence holder trading in a location, on a day or at a time not specified on the licence permits the seizure of the goods and equipment being used in the course of trading.

1.2.
Under Article 49 of the Magistrates’ Courts (NI) Order 1981 any person who aids or abets in the commission of an offence or directs another person in the commission of an offence may be guilty of the same offence.

Penalty 

The fine has been set at the maximum of level 3 on the standard scale, currently £50.

Items present in the Street 

Any article or things displayed in the street will be assumed to be there for Street Trading purposes and the person having procession or control over them will be assumed to be engaged in street trading.

Anyone looking after these items will be assumed to be Street Trading and the owner may also face prosecution.

Powers of Seizure (Section 18)

Councils have a discretionary power to seize goods where there are reasonable grounds for suspecting that an offence has been committed.

Grounds for Seizure 

Seizure may be made where there are reasonable grounds for suspecting that an offence under Section 17 has been committed.

Who may seize items

An Authorised Officer of the Council or Constable i.e. member of the Police Service of N.I., any reserve constable, any member of any Harbour, Transport or Railway Police or of the Naval, Military or Royal Air Force.
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What may be seized  

This includes anything which is being offered for sale and any or every other item of a similar nature to that which is under the control of the trader.  This also includes any goods stored at the stall and any stored nearby which will be used to re-stock the stall.

Any receptacle, or equipment which is being used by the trader may also be seized. These goods may be seized so long as the intention is to use the goods as evidence in any proceedings or to seek a forfeiture order in respect of those items.

Frequency of Seizure

There is no limit on how often seizure may take place from any one trader.

Seizure of perishable goods or living creatures 

Such goods may be produced to a justice of the peace for an independent assessment of the nature of the goods.  A JP may provide a certificate detailing the items seized, their number, condition and approximate value.

The JP may order the items to be dealt with or disposed of in any appropriate way.  The certificate will be evidence that goods were being offered for sale unless the trader can prove otherwise.

Return of items seized

(1) There is a statutory requirement on Councils to return seized goods where:

· no complaint has been made to begin proceedings against the person from whom the items were seized within 28 days from the date of seizure

· within the 28 day period a ‘Complaint’ has been made to institute proceedings but those proceedings have been discontinued.

(2) Seized goods need not be returned where:

· a JP has already ordered that they be disposed of,

· the person from who they were seized has not been identified or a correct address ascertained.  (Council must seek an order from a Magistrates’ Court specifying how the items seized should be dealt with).

Forfeiture (Section 19)

Seized goods do not pass to the ownership of the Council or the Police.  Items seized should be returned to the trader unless action is taken to secure their forfeiture.
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Forfeiture may be ordered where:

· a court convicts a person of an offence of engaging in Street Trading without a full term or temporary licence, trading contrary to certain conditions of a Street Trading Licence or trading in a place or on a day not specified in a temporary licence and 

-    an application has been made to the court for the forfeiture of items seized. 

Offences – (Section 21)

It is an offence where any person without reasonable excuse breaches certain conditions of a street trading licence.

Breaches which mean the commission of an offence are these relating to:

· the type of goods or services the licence holder may sell or supply,

· the type, size and form of any stall, table, vehicle etc, used by the licence holder,

· the requirement that the stall vehicle or receptacle used in trading should clearly bear the name of the licence holder and the licence number, 

· the requirements placed on the trader regarding the storage of goods and receptacles

· the trader’s responsibility for rubbish litter etc. and what containers are to be used by the trader to hold this until it is removed.

It is an offence where any person: 

· without reasonable excuse fails to produce their street trading licence or

temporary licence when asked to do so by an authorised officer of the Council or a constable.

· fails to give their name and address to an authorised officer of the Council or constable or provides a name and address which is correct.

· in connection with an application for a street trading licence, a temporary licence or an application to vary the conditions of their licence, makes a statement which they know to be false in a material particular.  The applicant must have known that the statement was false and relevant to the application or,

· resists or intentionally obstructs an authorised officer of a Council who is carrying out duties under the Act.

Fixed Penalty Notices – (Section 22 & Schedule 1)

Section 22 of the Act gives effect to Schedule 1 under which a District Council may offer a fixed penalty notice to a trader who has committed certain offences.
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These offences are where a person:

· without reasonable excuse, breaches certain conditions of a streeting trading licence or 

· without reasonable excuse fails to produce their street trading licence or temporary licence when asked to do so by an authorised officer of the Council or a police officer.

An authorised officer of the Council need only “have reason to believe” that the offence is being committed and the use of the words “on any occasion” suggest that more than one notice may be issued on the same day if the offence continues to be committed. 

Power to remove receptacles – (Section 23)

Council is permitted to remove receptacles used by a trader if, after trading on that day has ceased, the trader has not removed them.  Council can charge for the storage of these receptacles and ultimately, to dispose of them if they have not been claimed by the owner. 

Employment of Assistants – (Section 24)

A Street Trader can employ anyone to assist in the running of the business, subject to certain age restrictions, and makes provisions clarifying the licence holder’s ultimate responsibility for the actions of any such assistant.

Restrictions are placed on the employment of children in that “no child shall engage in or be employed in Street Trading”.  A “child” means a person who is not over school leaving age and “school leaving age” is defined as meaning “the upper limit of compulsory school age”.

The licence holder has an overriding responsibility for everything which takes place in the course of the business, whether or not trading is being carried out by an assistant.

